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imTODUCTICN 

The Ontario Federation of Agriculture indicated to the Ministry 
of the Environment (Reference # 1) that farm liability insurance was 
becoming more difficult to acquire. They also indicated that the Ministry 
of the Environment ' s rigid legislation could contribute to that difficulty. 
The letter, which was addressed to the Deputy Minister of the Environment, was 
also used in the House by a Member of the Opposition during the debate on the 
new Ontario Pesticides Act (Bill 91). 

An entirely different type of approach was made to the Canmittee 
by the Ontario Pest Control Association (Reference # 2} . Whilst insurance 
appeared to be readily available, it was alleged the insurance companies had 
greatly increased their rates and were demanding side contracts prior to 
writing policies acceptable under the requirements of the Ontario Pesticides 
Act and Regulations (Reference # 3) . 

On June 18th, 1973, the Deputy Minister of the Environment requested 
the Ontario Pesticides Advisory Catmittee to investigate the insurance problems 
indicated and report to the Ministry (Reference # 4) . 

The report details that investigation and presents five recemriend- 
ations. 



SUMMARY 

1. Adequate farm liability insurance is becaning more difficult to 
obtain, and sane large insurance companies are no longer writing 
such insurance. Pesticide liability coverage is not considered 
a good risk by the insurance industry. 

2. Farmers whose liability insurance policies carry "Environmental 
Exclusion" endorsements are not insured adequately against liability 
resulting from the use of pesticides (References a 5 and § 6) . 

Not all farmers are aware of those endorsements and not all insurance 
companies presently use the endorsements. 

3. Legal interpretation of the "Environmental Exclusion" endorsements 
was obtained from the the Ministry's Legal Branch (Reference If 7) , 
and from an independent solicitor (Reference tf 8) . 

4. The new pesticides act - Ontario Pesticides Act, 1973 - is a very 
strict and rigid act. Particular reference is made to Section 23 
(Reference if 9) . 

5. SECTION 23 - Ontario Pesticides Act, 1973 

a) The open-ended nature of Section 23, Ontario Pesticides Act, 1973, 
permits litigation with incalculable monetary consequence. There- 
fore, insurance companies could not insure farmers against 
liabilities to the Ontario Government. 

b) Agriculturalists fear an unknown monetary risk arising out of 
Section 23. Such risk would discourage them from continuing farm 
production in the face of the possibility of restitution beyond 
their financial means. 



6. a) No evidence was presented that insurance premiums to pest 

control operators had been grossly escalated. 

b) Instances of side contracts were reported which indicated 

there were agreements of further sums to be paid (Reference M 10) 

c) Whether the side contracts were negotiated by both parties to 
obtain lower premiums, or were the result of the insurance 
co np anies' reticence to write policies in accordance with the 
Ministry's requiranents could not be established. 

7. It is concluded that the risk of property damage and public 
liability due to the use of pesticides in Ontario has been greatly 
lessened by the enactment of stringent regulations by the Ministry. 



RECOMMENDATIONS 

1. The Gcmnittee recommends that the Ministry request the Insurance 
Bureau of Canada to advise their members that public liability 
risks relating to pesticide use have been considerably lessened 
by the enactment of strict regulations during the past year. 

2. The Cbnmittee recommends that the Ministry request the Insurance 
Bureau of Canada to amend the "Environmental Exclusion" endorsement 
so that adequate liability insurance is provided to agriculturalists 
and "registered" exterminators. 

3. The Committee recommends that the Ministry of the Environment advise 
farmers that the Environmental Exclusion endorsement limits their 
liability coverage. 

4. The Committee reccmnends that an upper limit of $10,000. in 
restitution to the Government be specified in relation to Section 23 
of the Ontario Pesticides Act, 1973, with respect to agriculturalists 
and registered exterminators in the agricultural industry. Such a 
limit would enable insurance companies to calculate risks and 
establish reasonable premiums. 

5. The Committee recarmends that tlie Ministry maintain dialogue with 
the Insurance Bureau of Canada to ensure that ccomercial spray 
operators are able to obtain at reasonable cost, liability 
insurance that meets the requirements of the regulations of the 
Ministry. 



REPORT 

On June 18th., 1973, Mr. Everett Biggs, Deputy Minister, Ministry 
of the Environment wrote to Mr. Keith G. Laver, Chairman, Ontario Pesticides 
Advisory Conmittee requesting that the Conmittee "investigate and report on 
the matter of liability insurance and a liability fund in connection with the 
use of pesticides". A degree of urgency was expressed in the letter (Reference #4) 

In. pursuance of this request a meeting of the Ontario Pesticide Advisory 
Conmittee was called for Thursday June 28th., 1973, to which the following parties 
were invited. 



i Ontario Federation of Agriculture: 

ii Ontario Fruit and Vegetable 
Growers Association: 

iii Aircraft Applicators Association: 

iv Ontario Custom Sprayers Association: 

v Landscape Ontario 

vi Ontario Pest Control Association: 



Mr. Bruce Taylor 

Mr. L. Armstrong 
Mr. M. Hicks 
Mr. H. Brodie 
Mr. W. Richards 
Mr. B. Richardson 



All Attended 



Ontario Federation of Agriculture: 

Ontario Fruit and Vegetable Growers Association 

A letter written by Mr. S.J. Hale, General Manager, Ontario Federation 
of Agriculture, dated June 28th., was presented at the meeting by Mr. Bruce Taylor 
(Reference §11). 



The letter stated that several firms are not interested in writing farm 
liability policies which cover spraying. Many companies exclude spraying frcm 
other liabilities. Those facts were gathered in co-operation with Mr. Armstrong 
of the Ontario Fruit and Vegetable Growers' Association. 

A broad "Environmental Exclusion" endorsement has been added to many 
farm policies. Two examples were tabled, and the Ccmmittee was requested to 
inquire into the legal implications of those endorsements (Reference #5sif6) . 
It was intimated by Mr. Taylor that a written brief with documentation would 
be compiled and submitted, and it was suggested, on behalf of those organizations , 
that the government may require to form seme kind of subsidized or guaranteed 
insurance such as crop insurance. 

Aircraft Applicators Association: 

Mr. Mervin Hicks, representing the Aircraft Applicators Association, 
stated to the Conmittee that they do not have a problem in obtaining insurance; 
that cost is high but has always been that way. Cost of insurance to cover 
herbicide applications is considerably higher than for insecticide or fungicide 
applications. Details of companies, coverage and costs would be submitted in 
a written brief. 

Ontario Custom Sprayers Association: 

One of the greatest concerns of the Ontario Custom Sprayers Association 
is the high cost of insurance and the lack of sources. Some sprayers have 
experienced little increase while others such as Mr. Hugh Brodie, who was present, 
have experienced a several hundred fold increase in cost. Mr. Brodie claims that 
adjusters are paying all claims against policies even if there is little or no 
evidence of pesticide damage. A documented brief was promised. 



Landscape Ontario 

A letter was presented by Mr. Neville Richards of Landscape Ontario 
stating no problem exists in this industry because they, as an industry, have 
a policy for their members, and the individuals are billed according to the 
licenses held. Travelers Insurance is the underwriting canpany and Mr. Richards 
would provide more information of cost, etc. (Reference #12). 

Ontario Pest Control Association: 



The Ontario Pest Control Association would shortly present a written 
brief. Mr. Richardson, the Association's president, outlined the difficulty 
his industry is having in obtaining coverage and described the sharp increase 
in cost. They have three main areas of concern about their policies. The liability 
insurance has a broad "Environment Illusion " endorsement. The companies define 
custody and control of premises being treated much more rigorously than the 
Association feels justified and the adjustments are made on claims with no facts 
as to cause or responsibility. Instances of these problems will be documentfed 
in their subsequent brief. 

Letter to Deputy Minister from Chairman of Committee 

On August 1st., 1973, Mr. K.G. Laver addressed a letter entitled 
"Progress Report re Agricultural Insurance Problems" to the Deputy Minister 
advising him of progress to date (Reference #13) . 
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Other Correspondence 

On August 2nd., 1973, a letter was received by the Committee frati 
the Ontario Federation of Agriculture enclosing two letters f ran members of 
that organization but no brief was submitted as indicated at the June 28th. meeting 
(Reference #14) . 

Mr. D. W. Wilson, at that time Executive Secretary of the Ccmmittee , 
wrote the Ontario Federation of Agriculture; The Ontario Fruit and Vegetable 
Growers Association; the Aircraft Applicators' Association; Ontario Custom Sprayers 
Association; landscape Ontario; and Ontario Pest Control Association, on August 
13th., 1973, advising those associations that no briefs had yet been received 
and requested prcnpt response as urgency was of the essence. At date of report 
no briefs have been received by the Committee although acknowledganents of the 
letters along with some additional information were received frcm Ontario 
Federation of Agriculture and the Aircraft Applicators Association 
(Reference #15, 16, 17, 18, 19, 20) . 



u 



Ontario Pesticides Advisory Com m ittee Meeting called for September 25th., 1973. 

A special meeting of the Ontario Pesticides Advisory Cotmittee was 
called for September 25th., 1973, to which the following parties were invited:- 



1. 

2. 
3. 
4. 
5. 
6. 

7. 

6. 



Insurance Bureau of Canada 
Superintendent Insurance Branch 
Royal Insurance Group 
C.I.A.G. Insurance 
Ministry of the Environment Lawyer 
Pesticides Control Service 
Ontario Pest Control Association 
Ontario Federation of Agriculture 



Mr. A. Kennedy 

Mr. M. B. Dawson 

Mr. R. Orr 

Mr. Ross Rowat 

Mr. G. Stortini 

Mr. Ralph Moore 

Mr. Barrie Richardson 

Mr. Bruce Taylor 



Regrets were received from the representatives of the Ontario Federation 
of Agriculture and the Ontario Pest Control Association. 



Insurance requirements and availability 

Mr. K. G. Laver in introducing the subject referred to allegations 
that pesticide liability is becoming more difficult to obtain by agriculturalists 
and pest control operators alike. The requirements under the Pesticides Act 
and Regulations were described and the industry representatives were questioned 
as to the authenticity of the allegations. 
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RESPONSE 

Mr. Orr of the Royal Insurance Group admitted that pesticide liability 
was not considered a good risk but was described as a dangerous type of insurance. 
He felt most companies would be prepared to write such insurance but that there 
would certainly be variations in cost. Each company has its own underwriting 
limitations and side agreements are quite coirmon. It was, therefore, up to 
the individual or company to obtain insurance best suited to his or their needs. 
In this connection, Mr. Kennedy of the Insurance Bureau of Canada intimated 
that the problem of insurance availability had not been presented by anyone 
to that Bureau and Mr. Dawson, for the Office of the Si£)erintendant of Insurance, 
confirmed that this office was unaware of any problem. 

"Environmental Exclusion" Endorsement 

Two examples Reference §5 s #6) were presented. According to Mr. 
Orr (Royal Insurance Group), the wording first appeared in 1966 (Reference §21). 
Similar endorsements axe used in Britain and the United States of America. It 
was stated that 99% of all agricultural liability insurance policies carry 
"endorsements" and that in most cases they cannot be bought out. 

The Committee's concern was expressed over the apparent implications 
of the wording, as:- 

a) A pesticide application is, by its function, a release, discharge 

or disposal of a possible contaminant, thus bringing the exclusion clause into 
operation upon conmencement of the operation. 
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b) The "Environmental Exclusion" endorsement could have implications in 
other areas of farm production such as the accumulation, disposal or dispersion 
of animal wastes, the storage and application of fertilizers, smoke emissions, 
seepage from silos and other sources, to mention hut a few. Such implications 
would not only be related to land and water contamination but also to air pollution. 

c) In the case of accidental release, discharge, or disposal, the onus 
of proof of the accidental nature of the event would lie upon the insured. 

Mr. R. Rowat, Co-operators Insurance Association, responded that the 
intent was to avoid being subject to claims "unknown or unanticipated", and 
that the exclusion endorsement was not designed to restrict farmers but rather 
to cover industrial discharge. 

It is, however, the Ccmmittee's opinion that pesticide users must 
have liability insurance to cover all areas of pesticide use, as such insurance 
is for the benefit of a third party. 

Mr. Stortini of the Ministry' s Legal Branch stated he would advise 
a farmer not to accept a liability policy which included an environmental exclusion 
endorsement. 

This statement developed discussion on just how the endorsement would 
affect Ministry requirements for liability insurance in granting operators licences 
to pesticide applicators. It was generally concluded that the endorsements would 
restrict a policy covering liabilities incurred by either a farmer or a commercial 
applicator applying pesticides. 
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Referring to an earlier statement by Mr. Qrr that 99% of all agricultural 
liability policies carry the "Environmental Exclusion" endorsement, the Catmittee 
decided to check seme farm policies currently in existence. The first two checked 
confirmed Mr. Qrr's statement, but the insured were not aware the endorsements 
existed and were of the opinion their policies fully covered them frcm all farm 
operation liabilities. 

It was, accordingly, decided to seek written legal opinion on the 
matter. An opinion was sought from the Ministry's legal branch and an outside 
opinion was obtained from Mr. Milton A. Cadsby, Q.C. of Cadsby and Gans, Toronto 
(Reference #22) . 

Opinion of Legal Branch Ministry of the Environment 

"Accordingly, it is our opinion that this clause may very well protect 
the insurer against any claim for damages made by an agriculturalist resulting 
frcm the normal use of pesticides on his property, unless the insured was in 
a position to prove that the discharge was not the direct result of his actions. 
Cases of this nature would include ruptured holding tanks, defective equipment 
allowing escape, etc. However, damages caused by drift or excess spraying would 
be as you indicated in your letter of September 27th. ,1973, secondary to the 
designed release of the spray. 

At our meeting of September 25th. , 1973* , the various insurance representatives 
did indicate that this exclusion clause was not designed to limit or avoid 
liability for damages resulting frcm an agriculturalist spraying his crops. 
Nevertheless, these same insurance representatives did suggest that all policies 
would contain this exclusion in the future , including those of agriculturalists. 

* Meeting of the Ontario Pesticides Advisory Committee. 
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Accordingly, it is our opinion that this clause leaves the insured 
in a litigious, unenviable position. To adequately afford an agriculturalist 
protection against liability occurtingin the spraying of his crops, this 
clause must either be deleted frcm his insurance policy, or in the alternative, 
be amended to provide protection for the use of pesticides in normal spraying 
operation" (Reference it 7) . 



Legal Opinion of Mr. Milton A. Cadsby,Q.C.:- 

"Where the liability policy contains the Exclusions under consideration, 
the insured will have the onus of establishing that the discharge, dispersal, 
release or escape of the material vjas accidental, i.e. caused by an unlooked 
for mishap. I suppose this might be by leakage of the material from the 
container or by accidental starting of the spray apparatus. It seems to me 
that these are remote contingencies. Surely, the highest risk in connection 
with the discharge of pesticides is that the material will be carried by gusts 
of wind or by water or other natural means not ordinarily controlled by man 
to another's land destroying crops. This kind of damage is excluded by both 
Exclusion forms which only remove the application of the Exclusion to emission, 
release, discharge, dispersal or escape that is caused by accident. 

In a case of a farmer or commercial applicator as you pointed out 
in your letter, the emission is on purpose. If it is on purpose, it could not 
be accidental and the belief and concern felt by you is well taken. 
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A commercial spray applicator having a liability policy containing 
these Exclusions could not meet your regulations requiring that he be insured 
against liability. A farmer having these Exclusions in his liability insurance 
would find himself in serious difficulty if damage occurred as a result of normal 
spraying operations" (Reference #8) . 

The Conmittee considers the matter a serious one. Suggestions by 
the insurance brokers that each and every farmer should be encouraged to negotiate 
suitable wording of the endorsement is not considered practical nor satisfactory. 
Someone would have to alert the more than one hundred thousand farmers in Ontario 
of the problem and each wuld be left to negotiate suitable coverage. 

The Conmittee urges the Insurance Bureau of Canada to immediately 
work on changing the suggested endorsement for its members, and further urges 
that something be done to alert farmers of the problem. 

SECTION 23 OF ONTARIO PESTICIDES ACT, 1973 (Bill 91) (Reference §9 ) 

Garmenting on Section 23, Mr. Rowat pointed out emphatically that 
insurance companies, in the face of such all encompassing requirements, could 
not insure farmers against liabilities to the Ontario Government. 

In response, Mr. R. E. Moore, Pesticides Control Service, carmented 
that the interpretation of this section is associated with fires, spills, and 
large contamination areas and that the Act would be administered in a humane 
and intelligent manner. 
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The Committee Garmented further, explaining that in the past, nany 
pesticides ware classified as long term contaminants but today, due to restrictive 
use of such conpounds and the adoption of conpounds having a shorter residual 
life, contamination is now, by and large, considered to be of short term duration. 

The Committee, nevertheless, is concerned over the warning that insurance 
could not be written to cover liabilities to the Ontario Government and fear 
an unknown oost arising out of Section 23, Ontario Pesticides Act 1973. 

Briefs promised by the Ontario Federation of Agriculture, the Aircraft 
Applicators- Association, the Ontario Custom Sprayers Association, and the 
Ontario Pest Control Association were not received. 

Due to the urgency for action the Ccmmittee felt that the lack of 
briefs should not delay the presentation of this report. 
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REFERENCE # 1 




ONTARIO FEDERATION OF AGRICULTUng 387 bloo 



r St. c. toronto M4W 1H9. tel. 921-8989 



April rC\h, l": ,r , 



Mr. Everett Bi^a 

Deputy Minister 

Ministry of the Environment 

135 St. Clair Ave. West 

Toronto, Ontario 

Dear Mr. Bif*cs: 

13th .JSttU^s^M? rifs ??,??■■ to rr - ** 

This meeting was held on Mon.hv fh„ -it 1 r a 

«„!,.(„, •„; ™ d ? * ':°: A - in»°]»o.l In the (lcv,.l,,„ „„t of t| 10 
the O.F.A. & F & V A uSt ?f rt b ° accc P tc <'- further, 



iciso ot carl, dinft an they become available for 



discusoion. 



P.. 



With reference to the Acl i ' -ni r ■;< .,., 

that if it wore ,n £ interpTotod Ht?V 'V M " CerB ° f U,C ■ erti "G 

particular could iti f , ' 'itetaUy and narrowly, clause 3 in 

r-irminc pmctici with d ^r. ^" rostricti <^ *° currant pood 
Therefore it^'™ "' ^ ltln e d «ri"« ^ many fnrninr; enterprises. 

broa/practica wied'e „ ^od'farmW ^ K ^ ^ ^ '" PCrEO " ° f 
practical in his S^^grii^^* 10 ' * ^ 
regulation that v.-iLl bo in effect from tin, 



of the ItfTislatioii and 

to 1 im« . 



The. powers or the Director and Provinci-,1 orr;.,,. 

extensive. Section X) of the A^T I- f W '' P '' noLotl lo bo V<>r -Y 

in,; because i r ", . ^ ,^T ? V,'''* b '™ d ami a " °«««9«««- 

— ly the Provincial O^kee^in^st canes! ^"^ °" ** indlvid ^ • 

-J! n^S^^^Kt'^^lrfffi 1 !? aeet ^ that "- Dircct ^ 

, t-iect (orsonnol to firi the posxtions of Provincial 



Cont'd, 



Mr. Everett Biggs - Cont'd. 

Officers with particular care. It is most important that these people 
be well qualified, well trained, and well supervised, :;o that the Leg- 
islation and Regulations are applied fairly, in n practical manner, and 
with in tcl .licence. 11. was felt by the meeting that, unless these pre- 
cautions are constantly undertaken, situation:; could aritic where power- 
oriented individuals could be exercising their powers indiscriminately 
f to the detriment of the farming industry and the Ministry. 

h. It was felt by the meeting that section ?.;> would eliminate all private 
insurance carriers from the field of liability insurance coverage for 
pesticide infractions. The lack of this insurance coverage will event- 
ually put many farmers out of business, particularly if the application 
of this section becomes commonplace. It i:; known that most insurance 
companies now have rider.; on their liability policies exempting thorn from 
responsibility for damages caused by the use of Pesticides. C.I.A.G. is. 
the only known company currently providing this coverage. 

It is therefore recommended that the Provincial Government develop an 
insurance plan, similar to crop insurance, that, would provide the necessary 
liability coverage for farmers using pesticides. 

5. Section '|0 lists those Acts which ore to bo repealed. The meeting won- 
dered if there was nny particular reason why Pari. VI of the Envi ronnu >n1 
Act. was not being repealed as well. 

6. The Pesticides Advisory Committee as continued under Section 9, and the 
Pesticides Appeal Board as established under Section 12, were recognized 
by the meeting as most necessary for the proper application of this Act. 

It was, therefore, recommended by ihe meeting th.it the Minister give 
concerned consideration to the following: 

(a) That both O.F.A. and O.F. & V.G.A. shall each be given the oppor- 
tunity to present three nominees to the Minister from among which 
he will select two members for the Pesticides Advisory Committee, 
one from each group of nominees, as the need arises. 

(b) That Section 12 (l) be amended to read - "not less than seven 
persons." It was the opinion of the meeting that at least three 
member;; of a seven-man Pesticides Appeal Board should be farmers 
knowledgeable about good farming practices as this term applies 
to the use of pesticides. The meeting further requested of the 
Minister, tie same privilege for O.F.A. and O.F. & V.G.A. regard- 
ing- the nomination of three people by each organization from 
among whom the Minister would select two members of the Board, 
one from each group of nominees, as the need arises over the 
year:;. 

(c) That Section 12 (5) be amended to read h members. 

Cont'd. 



Mr. Everett Biggs - Cont'd. 



In cloning, I wish to reaffirm the meeting's concern nbout Uic tough- 
ness of this Act and the extensive powers delegated to the Director and the 
Provincial Officers. 

r* In accepting the Act as written, it is the understanding of O.F.A. 
and O.F. & V.G.A., that the present Director, Mr. Ralph Moore, will interpret 
and apply the Statute. -and Regulations with reason and intelligence and tliat 
he will so supervise the Provincial Officers tiiat they will do likewise. 

Trusting that our comments and recommendations will meet with your 
approval and where necessary, amendments will be made to the Act. 




BRUCE TAYLOR 
Chairman 



REFERENCE # 2 



ONTARIO PEST CONTROL ASSOCIATION 

C/O 202 Laird Drive 
Toronto, Ontario 



August 23/73 

Pesticides Advisory Committee, 
500 Mowat Block, 
Queen's Park, 
Toronto, Ontario. 

Dear Sir: 

In the spring of 1973 our association addressed a letter 
to the Minister of the Environment concerning certain 
matters. Among them was a comment about liability 
insurance. 



in 



A number of members have been troubled by increases 
rates. However, other members have no complaint with" 
rates, resulting in no consensus on the matter of rates. 

There would, however, seem to be agreement on the part 
of those members who have had claims, that there is a 
lack of adjustment services, having sufficient knowledge 
to intelligently represent the insured's interests. 
Uninformed, faint-hearted insurance adjustment practices 
can result in both selective rate increases and a 
high underwriting cost to all purchasers of insurance. 

Our feeling is that we would support alternatives such as 

(A) Removal of insurance regulations from the Act, 
making it less of a sellers' market for this 
insurance . 

(B) Creation of a Pesticide Liability Fund. We would 
support such a Fund if: 

1. The cost was advantageous. 

2. That a high standard of qualification was 
required to those seeking participation 
in the fund, 

3. That adjustment and adjudication was con- 
ducted by a body having experience in the 
pesticide and pest control field. 



Pesticides Advisory Committee 



August 23, 1973 



/ 



/ 



Our association has instructed the writer, that this 

will be our position, until such time as an analysis 

of the insurance industry's response to your inquiry 

can be made, and an indication emerges as to the feelings 

of all components of the pest control business. 

Thank you. 

Yours very truly 




B. P. Richardson 
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2. — < 1 1 \<i person shall engage in, perform or offer (n perform 
nn extermination unless he is licensed as an exterminator iir is 
exempt under the regulations, 

(-) No person shall operate an i>\t(Tniin:ilion serv tec unless lie 
is licensed as an operator under I hi-, Act or. is exempt under the 
regulation-. 

f.'il No person shall serve as an emp|o\ee of an operator for a 
period longer than si\ months unless he i- licensed as an assistant 
exterminator or is exempt under the regulations. U.S.O. H»7l) 
f. 31H,s. 2(1-:!). 

I 1 1 No person shall serve as an employee of an operator 
per lunninjT land extermination- I'm a period longer than seven 
days mile— the operator notifies i he Minislri m writing or the 
person i- exempt under the regulations HSU I !>70, e. .'}»!, 
s. '_' [i), 1U72, e. I.s. I. 
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:i. ('.very operator is, with respect loan extermination, respon- 
sible lor the acts or omissions of his employee- assistants and 
agents during the periods ol extermination and airing 
ouI...Jt>l<>. ! '.I7D i e. :uii, s. :{ 
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I. An operator shall insure against liability or furnish a bond 
as provided lor hy the regulations. It.S.O 1!>7I). c ( Hi, s. I. / 

5. — (I) The Lieutenant Governor in Council may appoint a 

com in it tee ( sistingof not fewer than ten mem hers to k- known 

as the Test ieides Advisory ( onunillee 

('-') Six meinhersof the( 'ommit lee eon-til ute a(|iionim. 

(■'<) The Lieutenant (iovcrnor in Council max designate one 
member of l!ie( utumil lee as chairman and may appoint a person 
v\ ho is not a mcinher as secretary . 

(I) Th«'( 'onunillee shall, 

(«) review annually the content and operation of this Act 
and the regulation- and recommend changes or amend- 
ments (herein to the Minister; 

('<) inquire into and consider am mutter the Committee 

sidet- ad\ isiilitc coneerniiig the use of siilislances for 

exieiniinalioiis thai ma\ affect public health or safe! v 
or the environment or produce other adverse effects, 
and an\ such matter referred lo it hy the Minister, and 
report (hereon to the Minister, and 

(e) perforin such other functions as the regulations pre- 
serihe |{ S (). I070.C. :Uli, s. .V 
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(<i) is physically til for t lie piiriwisc of jnf (or iiiu^ 

exterminations . 

(fi) demonstrates In the Director a sufficient 
knowledge ol I he Act and the regulation*; 
and 

{() has submitted the fee prescribed bv sub- 
mi t ion 2 of section S« (). Keg. 504/72 
s 4. 

17. An operator, an exterminator or ;in assistant 
exterminator shall notify the Din rtoi o( a change ol 
his address within ten days after the change has 
taken place, R KO I97IJ Reg b57,s 17 

18.- (I) Anopcratnr shall carry insurance in a form 
approved bv tin- Superintendent of Insurance 
against his liabilitv and the liability of any of bis 
employees for death, rnptry or property damage 
from I be conduct of cxhi initiations, .is lollmvs 

I. In the case of structural extermination, 

(j) not less than S?s,(|(m lor each em- 

ployie or $50.0(10 lor two or more 

t mplol ei . 

(6) not less than $.10(1 000 lor one person 
and $500. 000 for t wti or more persons 
who are nut employees, .mil 

(c) not less than $200,000 lor properly 
damage arid the insured may assume 
liability lor the lust S25U of each 
< Into 

2. In the case ol land extermination, 

(a) not less than $25,000 (or each em- 
ployrc or $50,000 lur two or more 
employees, 

(b) not less t| lrl „ $ 100.0011 for one person 

and $200,000 for two or more persons 
who are not employees; and 

(c) not less than $10,000 lor property 
damage and (be insured may assume 
liability fur the first 1250 ol each 

i I aim 

(2) The insurer may impose an aggregate limit 
for anyone policy year. 

(a) in the case of structural extermination 

$.500,000 for bodily injury ami $200,000 lur 
property damage; and 

(A) in the case of land extermination $200,000 
for bodily injury and $10,0(10 lor properly 

damage. 

(.1) Where an aggregati limit is imposed iti any 
contract of insurance, (In insurer shall within ten 
days notify the Director of ill sums ol money paid 
by reason of the liability of the instiled 

(4) Where an operator furnishes satisfactory evi- 
dence that his business is subject to i'art 1 of Tki 



Wmltmrn'% CumftfHsalioii lr/ and provided bis <on- 
traet remains in good standing.) lairscrtof paragraph I 
oi iiIimi turn I and clause ,< nf paragraph 2 of Mib- 
seetion I do not apply. K R () ]>>7(l. Keg <>.57 rS 18. 

19.— (J | !-: very operator shall employ at least one 
licensed exterminator for every five or fewer em- 
ployees who assist in perhummg exterminations. 

1 2) \\ hen an operator carries on business at more 
(ban om location a licensed exti rminator shall be in 
charge of each branch office R.K.O. 1070 Keg 
057, s. 10. 

SUBSTANI I s 

20. Substances used in extermination are classi- 
cs! as, 

(n) (ironp A substances made up of, 

(i) hydrocyanic acid gas and cyanide 
compounds, 

(ill methyl bromide, ami 

(hi) sulphury! fluoride (Vikane); 

(*) (ironp 11 substances made upof all pcslu ides 
exi i pt I hose designated in, 

(i) (iroup A, 
(ii) (ironp C. and 
(in) (iroup I*; 

(f) Group (' substances made upol. 

(i) aldrin; DDT. dieldiin. endrin. rhlor- 
daueihept.uhloi; l»l>l> ( I HI.. Kho 
i liane) . i ai bofuran . parat hion ; 
IKJ'P: ntevinplios (t'hosdrin); dc- 
meton (Systnx). a/iiiphos-mcthyl 
Iguthion) phosphaniidon (di- 
mecton). phurate (ThiiurO; Zino- 
pltos: Das.nnl ; Itidrin ; riu tli\l |i.ir i 
thtoii; ethyl parat hion- i-:i'N. di- 
solfolon (l)isysluil); sodium fluoride 
and pboseel. and 

(ii) all pest index containing inorganic 
niseiiir e\i epl those designated in 
droop I > . arid 

(J) (ironp I) suhstaiKcs made up of all herbi- 
cides except methyl bromide R K.O. 
1070. Reg. 657, - 20. O. Reg 282/72. s 1 

21, — (I) No person shall use any product unless ji 
has been legisleied under the I'cl < mitiol I'rmiiuli 
Ad (Canada) anil assigned a registration number 
under that Art for the performance of a land 
extermination on (he premises ol a prison engaged 
in plant or aium.il produi lion on that part of the 
premises used lor plant or animal production. 
I; R () 1070, Reg 057. s 21 (1) 

(2) Stihsri lion I does not apply to an extermina- 
tion pei formed for the purpose of research or as a 
test. 
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REFERENCE # 4 
Ontario 



Olficeofthe Ministry Of the 416/96S-1995 135 SI. Clair Avenue Wcsl 

Deputy Minister Environment Toronto Ontario 

M4V IP 5 
June 18th, 1973 



Mr. Keith Laver, 

Chairman, 

Pesticides Advisory Committee, 

5th Floor, Mowat Block, 

Queen's Park, 

Toronto, Ontario. 



Dear Keith : 

The Minister has requested that the 
Pesticides Advisory Committee investigate and 
report on the matter of liability insurance and 
a liability fund in connection with the use of 
pesticides. As you are aware, there is a degree 
of urgency and it would be appreciated if you 
could expedite this matter. 

As Chairman you may wish to utilize 
personnel from other Ministries whom I am sure 
will be willing to participate. Similarly, because 
of the specific expertise on your Committee you may 
not wish to involve all of the members. 

I will be pleased to discuss this matter 
with you and look forward to your usual excellent 
report. 

Yours very truly. 



-Si 

c - 



,\\ \- y ^ 



Everett Biggs 



c.c. 

Hon. W. A. Stewart 
Mr. W. B. Drowley 
Mr. R. E. Moore 
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EXCLUSION ENDORSEMENT 

(POLLUTION OR CONTAMINATION) 
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whether or n»T sWo', andraidJni.-iL ' discharge, dispersal, release or escape 



REFERENCE # 6 



LIABILITY ENDORSEMENT 
Attached to ond forming port of this policy 

ENVIRONMENTAL EXCLUSION 

This Policy does not insure nor in any way apply to any liability of the Insured, actual 
or alleged, arising out of or alleged to arise out of the Insured having caused or petmitted or by others 
having caused or permitted the emission, release, discharge, dispersal, escape or disposal of smoke, 
gases, vapours, soot, fumes, acids, alkalis, toxic substances, waste materials, irritants, contaminants or 
pollutants into or upon land or any water of any description no mittcr where located or how contained, 
or into any drainage or sewage system, or into the atmosphere. 

Except that this exclusion shall not apply to emission, release, discharge, dispersal or 
escape that is caused by accident insofar as the insured is concerned; provided always that the onus of 
proof of the accidental nature of the event shall lie upon the Insured. 

Except as otherwise provided in this endorsement, all terms, provisions and conditions of the policy shall 
have full force and effect. 



J-3 n 



evJ*^ 



PRESIDENT 
GENERAL MANAGER FOR CANADA 



Form 8218-41 (70) (For attachment to Renewal Certificate) 




Ontario 



RKHVtD 

OCT 1 1 1973 



PESTICIDES ADVISORY 
COMMITTFF 



Reference #7 



Ministry of the 
Environment 



965-2684 



135 St. Clair Avenue West 
Suite 400 
Toronto Ontario 
M4V1P5 



MEMORANDUM: October 9, 1973 

TO: Mr. Keith G. Laver, 

Chairman, 

Pesticides Advisory Committee, 
Mowat Block, Queen's Park. 

FROM: Mr. L. Gary Stortini, 

Solicitor, 
Legal Services Branch. 

SUBJECT: ENVIRONMENTAL EXCLUSION CLAUSE IN RELATION TO AN 

AGRICULTURALIST APPLYING A PESTICIDE AS A SPRAY 



Further to our meeting on Tuesday, September 25th, 1973, 
and your letter of September 27th, 1973, enquiring as to the 
interpretation of the environmental exclusion clause in relation to 
an agriculturalist applying a pesticide as a spray, I have had the 
opportunity to discuss this matter with my colleagues and wish to 
submit the following opinion for your consideration. 

Generally, it is an accepted principle of insurance law 
that any provisions in the insurance contract limiting or avoiding 
liability will be construed strictly against the insurer, if 
inconsistent with any other clauses or provisions of the contract. 
However, where the language of the contract is clear and unambiguous, 
its effect will not be destroyed by construction, and a contract will 
not be given an interpretation at variance with the clear meaning of 
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Mr. Keith G. Laver -2- October 9, 1973 

the language in which it is expressed. In light of this principle 
the environmental exclusion clause forwarded to this office has 
been examined. 

The environmental exclusion clause provides, among 
other things, that: 

"It is agreed that such insurance as is afforded by this 

policy does not apply to Bodily Injury or Property Damage 

arising out of the discharge, dispersal, release or escape 

of smoke, vapors, soot, fumes, acids, alkalis, toxi c 

chemicals , liquids or gases, waste materials or other 

irritants, contaminants or pollutants into or upon land, 

the atmosphere or any watercourse or body of water; ,but 

this exclusion does not apply if such discharge, dispersal , 

release or escape is sudden and accidental ." (underlining suppl ied) 

The wording of this particular clause is quite clear in its meaning; 
if a person was to use a toxic chemical - an example would be an 
agriculturalist in the spraying of his crops - and damages were to 
result, the onus would be on the person to prove that the discharge, 
dispersal, release or escape resulting in damages, was sudden and 
accidental . The only words used in this endorsement which may be 
subject to a different interpretation are the words "sudden and 
accidental". 

The Webster's New World Dictionary defines "sudden" 
to mean "happening or appearing unexpectedly; not forseen; done, 
coming or taking place quickly or abruptly." It further defines 
"accidental" to mean "occurring by chance; fortuous; belonging but 
not essential; incidental." As stated, the onus would be on 
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Mr. Keith G. Laver -3- October 9, 1973 

the agriculturalist to prove that the discharge, dispersal, 
release or escape of the toxic chemical which caused the damages 
was sudden and accidental. It would be open to the insurer to 
suggest that the spraying of farm crops is a deliberate release 
of a toxic chemical upon land, into the atmosphere or in any 
watercourse, and that such discharge, dispersal, release or escape 
can never, in such circumstances, be sudden or accidental. 

Accordingly, it is our opinion that this clause may 
very well protect the insurer against any claim for damages made 
by an agriculturalist resulting from the normal use of pesticides 
on his property, unless the insured was in a position to prove that 
the discharge was not the direct result of his actions. Cases of 
this nature would include ruptured holding tanks, defective 
equipment allowing escape, etc. However, damages caused by drift 
or excess spraying would be as you indicated in your letter of 
September 27th, 1973, secondary to the designed release of the spray. 

At our meeting of September 25th, 1973, the various 
insurance representatives did indicate that this exclusion clause 
was not designed to limit or avoid liability for damages resulting 
from an agriculturalist spraying his crops. Nevertheless, these 
same insurance representatives did suggest that all policies would 
contain this exclusion in the future, including those of agriculturalists 

Accordingly, it is our opinion that this clause leaves the 
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Mr. Keith G. Laver -4- October 9, 1973 

insured in a litigious, unenviable position. To adequately afford 
an agriculturalist protection against liability occurring in the 
spraying of his crops, this clause must either be deleted from his 
insurance policy, or in the alternative, be amended to provide 
protection for the use of pesticides in normal spraying operations. 

I trust that this information is of some assistance 
to you, and I will be pleased to discuss this matter further with 
you at your convenience. 



LGS:bw 
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Reference #£ CT 9 1973 

CADSBY & GANS Barristers & Solicitors 111 Bond Street, Co ^Mittee V 

Milton A. Cadsby, Q.C. Toronto, Canada, MSB 1Y2 

Frederick G. Cans Telephone (416) 869-1845 

October 3rd, 1973 



Mr. Keith G. Laver 
Pesticides Advisory Committee 
Ministry of the Environment 
Fifth Floor, Mowat Block 
Queen's Park 
Toronto, Ontario M7A 1A2 

Dear Keith: 

1 acknowled ge receipt of your letter of September 
27, 1973, and have as requested considered the Environmental 
Exclusion Endorsements attached thereto. 

Liability insurance is needed to protect a farmer 
or commercial applicator from damage to the property or person 
of others whether or not such liability arises through his owr 
negligence or the negligence of those for whom he is leqallv 
responsible. 

In connection with farmers and commercial 
applicators, there are three types of liability to be insured 
against. They are: (a) liability for negligence, (b) liability 
for nuisance, (c) absolute liability pursuant to the rule in 
Ry lands vs. Fletcher . 

Liability for negligence is liability for the negligence 
of the insured in respect of both their acts and omissions. 

A private nuisance is a tort consisting of the act of 
wrongfully causing or allowing the escape of deleterious 
things into another person's land, eg. water, smoke, smell, 
fumes, gas, noise, heat, vibration, electricity, disease - germs 
animals and vegetation. Negligence is not necessarily an element' 
in nuisance. 

The rule in Rylands vs. Fletcher (1868) L. R. 3H.L. 330, 
is that the person who for his own purpose brings on his land 
and collects and keep there anything likely to do mischief if 
it escapes, must keep it at his peril, and if he does not do so, 
his prima facie answerable for all the damage which is the 
natural consequence of its escape. He can excuse himself by 

Cont'd. . . 2. 
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showing that the escape was owing to the plaintiff's default; 
or that the escape was a consequence of a vis major or an act 
of God. 

An act of God is an action or event which happens 
independently of human intervention and due to natural causes 
such as storm, earthquake. It will relieve from liability if 
it amounts to circumstances which no human foresight can 
provide against, and of which human prudence is not bound to 
recognize the possibility. A high wind is not an act of God. 
An unprecedented flood or cloudburst has been held to be an 
act of God. 

Actions based on nuisance and actions based on 
Rylands vs. Fletcher are distinct from one another, but it 
is possible that either may lie on the same facts. Many 
jurists have taken the view that Rylands vs . Fletcher is in 
effect but a specialized variety of nuisance. 

Exclusion #1 excludes damage arising out of the 
discharge, dispersal, release or escape of objectional material 
but the exclusion does not apply if the discharge, dispersal, 
release or escape is sudden or accidental. 

Exclusion #2 excludes liability in respect to the 
emission, release, discharge, dispersal, escape or disposal 
of the same kind of material described in Exclusion #1. It 
provides that the exclusion does not apply where the emission, 
release, discharge, dispersal, escape or disposal is caused 
by accident and provides always that the onus of proof of the 
accidental nature of the event shall lie upon the insured. 

In the case of Exclusion #1 where no mention is 
made of the onus of proof of the accidental nature of the 
event, the rule of law is that if the defendant wishes to 
avail itself of the terms of the Exclusion clause, the burden 
of proving that the loss fell within the Exclusion clause rests 
upon the defendant. T he International Nickel Company of Canada 
Limited v. The Travellers Indemnity Company (19621 O.W.N. 109 
(Ontario Court of Appeal). 

The rule in Rylands vs , Fletcher was applied in 
Mihalchuk v. Ratke (19665 55 W.W.R. 555 - a judgment of 
Macpherson J. in the Court of Queen's Bench in Saskatchewan. 
The defendants employed an aircraft to spray their barley fields 
with a weed killer (2-4-D) . Spray from the aircraft drifted 
into adjacent lands owned by the plaintiffs causing damage to 
rape plants. None of the eyewitnesses to the spraying saw any 
drift. The Judge concluded that there must have been an 
invisible drift of spray material. 

Cont'd. ... 3, 
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In an action based in the alternative on the 
rule in Rylands vs. Fletcher , negligence and nuisance, it 
was held that the principle in Rylands vs. Fletcher must be 
applied to the facts of the case at the bar, and that while 
the destruction of weeds is not a non-natural user of land, 
the methodemployed may, and in the instant case did 
constitute a non-natural user. The Judge did not consider 
the claims of nuisance or negligence. 

Liability based on nuisance was found in Newman v. 
Conair Aviation Ltd. & Savage (1973) 1 W.W.R. 316 - a judgment 
of Chief Justice Wilson inthe Supreme Court of British Columbia. 
The plaintiffs' house stood on a small piece of land which was 
adjacent to farm lands containing growing crops. The owner of 
the farm lands hired the defendant company to spray the crops with 
an insecticide (Cygon 4-E) (dimethalate) , using for -this purpose 
low-flying aircraft. Some of the insecticide drifted onto the 
plaintiffs land. The low-flying aircraft flew over the plaintiffs' 
farm property causing fright and shock and spraying on their 
property the insecticide which affected their health and that 
of their horse and damged their vegetables and trees. The 
plaintiffs complained of nausea and headaches, as well as itching 
of the skin. The defendant had caused an undue interference with 
the comfortable and convenient enjoyment of the plaintiffs' land 
and was liable in nuisance; the burden of proving damage was 
light since no permanent loss or injury to health needed to be 
proved. It was no defence to an action for nuisance to show 
that the defendants' operation of his farm was for the public 
good or that it was carried on with care and skill and that 
every effort was made to prevent it from being a nuisance. The 
defendant farmer was equally liable with the corporate defendant. 

In considering these endorsements an examination was 
made of the legal meaning of accident. It has been held that 
in a popular and ordinary sense, "accident" denotes an unlooked 
for mishap or an untoward event which is not expected or 
designed per Lord Macnaghten in Fenton v. Thorley (1903) 
A.C. at p. 488. 

In the Fatal Accidents Act, 1846, the word is used to 
describe events which are the result of negligence. Inevitable 
accident which is in general a ground of exemption from liability 
in tort is that which the party charged with the offence could 
not possibly prevent by the exercise of ordinary care, caution 
and skill, such as a collision of ships in a fog. 

As an inevitable accident seems to be an occurrence 
where there is no negligence presumably an accident is an 
unlooked for occurrence which is not expected, but which 
involves negligence. 

Cont'd. ... 4. 
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Where the liability policy contains the Exclusions 
under consideration, the insured will have the onus of 
establishing that the discharge, dispersal, release or 
escape of the material was accidental, i.e. caused by an 
unlooked for mishap. I suppose this might be by leakage 
of the material from the container or by accidental starting 
of the spray apparatus. It seems to me that these are remote 
contingencies. Surely, the highest risk in connection with 
the discharge of pesticides is that the material will be 
carried by gusts of wind or by water or other natural means 
not ordinarily controlled by man to another's tind destroying 
crops. This kind of damage is excluded by both Exclusion 
forms which only remove the application of the Exclusion to 
emission, release, discharge, dispersal or escape that is 
caused by accident. 

In a case of a farmer or commercial applicator as 
you pointed out in your letter, the emission is on purpose. 
If it is on purpose, it could not be accidental and the 
belief and concern felt by you is well taken. 

A commercial spray applicator having a liability 
policy containing these Exclusions could not meet your 
regulations requiring that he be insured against liability. 
A farmer having these Exclusions in his liability insurance 
would find himself in serious difficulty if damage occurred 
as a result of normal spraying operations. * 

I hope that this opinion will be helpful to you in 
reporting to your Ministry. 

Yours very truly, 

CADSBY & GANS 

Per : 



Y^vfit.- c - ^ J \ 



MAC/jmj MILTON A. CADSBY 

Encl. 
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REFERENCE # 9 



mayoMer 23.— (1) Where any person deposits, adds emits o<- dis- 

S55SSS r <* ar g« or causes or permits the deposit, addition, emission or 

discharge of a pesticide or a substance or thing containing a 

pesticide that causes or is likely to cause injury or damace to or 

impairment of, 

(a) the quality of the environment for any use that is 
being or is likely to be made of it ; 

(b) any property or water; 
fc) plant or animal life ; or 
(d) a person, 
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the Minister, where he is of the opinion that it is in the 
public interest to do so. may order the person responsible 
for the pest.cide or the substance or thing containing the 
pesticide to do all things and take all steps w"th,n%uch 
time or tins as may be specified in the order for the purpose 
of preventing or repairing, as the case requires, such injury or 
damage or impairment or to restore such quality. 

m-^LS^ T™" res P° nsi ¥ e for a Pesticide or a substance cWw 

inddnl r hT mmg a 1 PeStU , id( ' Sha11 take such nwasurcsSSfflSSi 
and do such things within such time or times with respect to 
the cleaning and decontamination „, the environment or any 
plant or animal Me. substance or thing that has come into 
contact with a pesticide by any means other than in accord- 
ance with this Act and the regulations or a Hence, perm™ r 
order thereunder as may be prescribed. 

(3) No person shall use the environment or any plant or"™ 
an mal hfe. substance or thing that has come into Contact 
h a pest.cule In any mean. „ther than in accordance with 
hfe Act and the regulations or a licence, permit or order 
thereunder ^inless the cleaning and decontamination thereof has 
beer, completed m the prescribed manner or has be, n approved 
oy the Director in writing. A ', •;< . 

n ffi 2 "**~ (! i An< ? rderof the Minister, the Director ora provincial Order Wn(ls 
assignee of the person to whom it is directed. 



REFERENCE # 10 

i 

AGREEMENT BETWEEN 

RICHARDSON'S EXTERMINATION LIMITED 

And 
THE ST. PAUL INSURANCE COMPANY 

Notwithstanding the $250. 00 deductible clause forming part of Policy No. 
577 JA 7910 or any renewal thereof issued by the St. Paul Insurance Company, 
it is expressly understood and agreed between the Insured and the Insurer that 
the Insurer is liable only for the amount by which the total of all loss or damage 
payable under the Property Damage Insuring Agreement exceeds the sum of 
$500.00. And the Insured hereby agrees to reimburse the Insurer for the 
difference between the $250. 00 deductible and $500. 00 on each adjusted loss. 







L , 



't J. 



for 

Richardson's Extermination Limited 



D*tct May 1st, 1973. 
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REFERENCE #11 



ONTARIO FEDERATION OF AGRICULTURE 387 bfoor st. e. toronto M4W 1H9. tel. 921-8989 

June 28th, 1973 



Mr. Keith Laver 

Chairman 

Pesticide Advisory Committee 

Queen's Park 

Toronto, Ontario 

Dear Mr. Laver: 

n F A , Resultin S from your request for additional information regarding 
O.F.A.'s concern expressed in our letter to Mr. Everett Biggs regarding 
the implication, contained in Section 23 of the Pesticides f"^^^ 
for the aval ability of liability insurance from private carriers? we 
have made enquiries and submit the following information: 

Mr. Peter Lindley, in discussion with his insurance a^ent Mr 

^esSn^f &rry ^ del G ^ eral ^— ce Agen C y,^forms ^ Sat 
fat, iShn -J SGUr ™ Ce a** 8 ^ of the R <Val erouP attach riders on their 
farm liability policies excluding them from liability from damages aris- 

S £??,*"" if*?: "**% - VidenCe ° f th±S iB c ^tained InV^S^i™ 
own policy. Further, Zurich Insurance Company and Commercial Union 

S^SilS 3 ? I ttaCh Sinnar rid6rS to their ***«*•■. ^ese facts can 
be confirmed later upon receipt of written statements. 

i*ti«n 'Si ;™ stron f. of the Ontario Fruit and Vegetable Growers' Assoc- 
iation, in conversation with Mr. Bruce McBride of McBride, Funston and 
Wold Insurance Agents in St. Catharines, was informed thai most careers 
known to them now attach riders to their policies excluding iLbiSty for 
damages arising from pesticide use. xiaointy tor 

This agency does a considerable amount of liability business with 
growers in the Niagara Region and with some marketing boards^ tS £gL. 

In addition to these contacts, discussions were held with C I A G 
management and the following information was acquired: C.I.A.Q. 

The Farm Fire Mutual s are excluding spraying operations away from 
the farm premises 

The Pilot Insurance Company, reputed to be one of the largest 
liability carriers, are no longer writing farm liability and 
are just running out their present policies 



Cont'd. 



Mr. Keith Laver - Cont'd. 



Companies belonging to the Insurance Bureau of Canada are acting 
on their own with regard to excluding coverage for use of pest- 
icides. I. B.C. has no form excluding spraying on the farm 
premises or on a neighborly exchange basis. 

Trusting that this information will be of assistance in your 
Committee's deliberations, I am, 

Yours truly 




SJH:lnf C S^-J. HALE 

General Manager 

c.c. Mr. Everett Biggs 
Deputy Minister 
Ministry of the Environment 



I 
I 




Reference §12 



LANDSCAPE ONTARIO 

SUITES 202 & 204, 3464 KINGSTON ROAD, SCARBOROUGH, ONTARIO MIU IRS TELEPHONE (416/266-9983 



June 27th, 1973. 



Mr. Keith Laver, 
Pinehaven Nurseries Limited, 
4 75 Queensway West, 
Mississauga, Ontario 

Dear Keith: 

Further to our recent telephone conversation, I have pleasure 
in confirming the following information with regards to Insu- 
rance coverage for our Members . 

Under a Blanket Policy issued by the Traveller's Indemnity 
Company of Canada, through the Norman F. Henry Agency Limited 
of Toronto, our Association has been able to provide an 
economical insurance to our Members holding spray operators 
licenses under No. 3, 9, 10, 11, and 12. 

Thus far, individual certificates have been provided to cover 
each Member, dependent upon his license classification and to 
the best of our knowledge, no Member has been turned down or 
found the rates to be other than satisfactory. 

However, with the advent of Landscape Ontario, which now en- 
compasses the Ontario Garden Maintenance and Landscaping 
Association, the Ontario Landscape Contractors Association 
and the Ontario Nursery Trades Association. There is a pos- 
sibility that, because of the extreme broad operations of our 
member companies, we could conceivably run into some problem 
areas regarding insurance coverage. 

I am thinking primarily of any of our members that may be in- 
volved in aerial, aquatic or exterminator operations and such 
companies may be considerably larger in their overall volume 
and number of employees involved in this type of operation, 
compared to the previous smaller organizations formerly in- 
volved in the OGM&LA. 



2/ 



"THE VOICE OF ONTARIO'S HORTICULTURAL INDUSTRY' 



Mr. Keith Laver, 

June 27th, 1973. - 2 - 

I might add that, to the best of my knowledge, we have had no 
trouble in prividing economical insurance coverage to our 
members at this time, however, I am aware that some companies 
particularly the larger ones involved in exterminator, aerial 
and aquatic spray applications, do have problems with regards 
to high premium costs. 

This could conceivably involve some of our larger members. 

If we can be of any further service, we would certainly welcome 
the opportunity of working with you and I trust that the fore- 
going information will be of assistance to you. 

Yqurs sincerely, 

Neville Richards 
Executive Director. 
NR/bo 



REFERENCE #13 



August 1, 1973. 



Mr. Everett Biggs, 

Deputy Minister, 

Ministry of the Environment, 

135 St. Clair Ave. W., 

TOROUTO, Oil tax io. 



Dear Mr. Biggs: 

Re: Progress Report re Agricultural Insurance Problems 

On June 10th you requested that the Committee review and report 
on difficulties experienced by agriculture and pest control operators in 
acquiring liability insurance. 

On June 2dth we held a meeting with five major agricultural 
associations. Four associations reported difficulties but had no 
documentation. Jc a3];ed them to support their presentations with 
written briefs. 

To this date one association :ias replied to the effect that 
they organi.:o their members' insurance and have no difficulties (Landscape 
Ontario). One other (Federation of Agriculture) have presented documents 
which Indicate problems. The other three associations have not replied 
and at this point we are awaiting their reply in order to present the 
problems to a meeting of The Underwriters' Association and our Government 
Insurance Branch. 

We would like to hasten recommendations, however, the agricultural 
groups involved indicate they are very busy and it probably will be early 
September before we can expect them to gather much in the way of case in 
point material. 

Yours vary sincerely, 



KGLasp Keith G. Laver 




REFERENCE #14 



ONTARIO FEDERATION OF AGRICULTURE 387 bloor st. e. toronto M4W 1H9. tel. 967-6660 

August 1st, 1972 



Mr. Keith Laver 

Chairman 

Pesticides Advisory Committee 

Queen's Park 

Toronto, Ontario 

Bear Mr. Laver: 

Enclosed are copies of letters from some of our members 
for your Committee's information, regarding insurance for pest- 
icides. 

The letter from Mr. Brodie has been typewritten as 
the original is a little difficult to read. 

We trust this information will be helpful to you. 

Yours truly 



A> 



BRUCE TAYLOR 




C - - P - Y 



R. R. #1 
Delaware, Ontario 

July 29th, 1973 



Mr. Bruce Taylor 
387 Bloor St. E. 
Toronto, Ontario 

Dear Sire: 

In regard to your enquiry of custom spray insurance, 
I wish to tell you of my own experience. 

I have carried spraying insurance as a rider on my 
farm liability policy for several years. I have been a licensed 
custom sprayer ever since the law came in, I believe 1964. 

My rate for spraying only as an extra rider cost, has 
been increasing. It was $18.90 in 1964 for three years to 
$27.^1 in 1967 for three years, to $60.00 in 1970 for three years. 

This policy was cancelled in February because Hartford 
Accident and Indemnity Company cancelled out my agent as their 
agent. When he tried to find another company to carry it, he 
placed it with Western Farmers' Mutual Insurance Company at a 
cost of $13Mt.00 for $300,000.00 coverage for our spraying cov- 
erage only for three years. 

If you need more information, please feel free to ask. 

I remain 



Hugh C. Brodie 
President of Ontario 
Custom Sprayers' Assoc* 
R. R. #1 

Delaware, Ontario 
NOL 1E0 



July 26, 1973 



R.R.ft 3, Bothwell, Ont. 



MR. BRUCE TAYLOR 

ONTARIO FEDERATION OF AGrtlCULTURE 

18? Bloor St. E., Toronto, Ontario 



Dear Yr. Taylort 



As e victim of nesticide poisoning while workinlas a inspector for 
the Canada Dept. of Agriculture I have some idea of the need for 
much better insurance covering this type of accident. 

Despite a great deal of medical tests and research by my doctors, I 
am still fighting for my claim with the Ontario Workmen's Compensation 
Board over 4 years after my accident happend. Mr. Cunningham of the O.F.A. 
Heccommended along time ago that my claim should be honoured. 
The Products Contro Div. in Ottawa also stated that my pesticide 
exposure was the most likely cause of disability. Nerve tissue tests 
done in England were also not accepted as evidence. 

As a former farmer I know that pesticides are necessary in food 
production! but it is very important that we have proper insurance 
in case of accidents. 

It is a national disgrace that we do not have a medical lab in Canada 
where the level of pesticide contamination in a human being can be 
properly measured and diagnosed for adequate treatment. 

This is also needed to prove pesticide accident claims. 

Yv personal exDerience indicates that this is the most important 
key that is missing in order to improve insurance in this area. 

If I can give you any help in this regard, I would be glad to do so. 



Yours Truly 



R.W. Shepley 



7 
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REFERENCE #15 



August 13th, 1973. 



Jr. n rues Taylor, 

Ontario Federation of Agriculture, 

3.0 nloor St. Last, 

Toronto H4W 1U9. 

J <z>?ric. 

.tear Afr. i's'tloTi 

four Association was asked &i. .2 result of cur June *'ti t " 

to aui>uit a nor*, iocurmnts r oort crm<.;orrJ.ti-j the difficulties 
involved in obtaining raasorui^l^ insurance oov&mq<&. Several 
groups Jutvo not bean al>lc to supply their briefs. 

Tha Ministry of the Environment have asked for our roper i is 
soon ss possible. We would appreciate receiving jour su 
mission at your earliest convenience as It will be inportont 
to our final report. 



Yours very truly. 



umt/bsM Douglas w. Wilson, 



I 
I 



REFERENCE #16 



August 13th, 197ff. 



NX, '-'. lilcks. 

Hicks .? Lawr&nce Ltd. f 

R.R. 47, 

Tillsonburg , Ontario. 

twr *r. dicks i 

Your ?\Ssocxation wan asktul •• > i result of r>ur Tuittj 2tith meeting 
t<~> submit <i inert* docurente't > ;;ort concerning the difficulties 
involved in obtaining reasonahle insurance coverage, ,-averal 
groups ti<av-i not l-ae/a alili. to .-.ipply their briexs. 

The Mlnistru of the Environment iwe askx! for our rnpirt as 
soor. as possible. We would appreciate receiving your sub~ 
udssion at your earliest convenience as it will lm important 
to our final report. 

Yours vent truly, 



Dtfw/bnis Douglas *f. Wilson. 



REFERENCE #17 



Auevmt 13th, 1973. 



Mr. h. Brodie, 

Ontario Custom Sprayers Assoc,, 

HR 41, 

Delaware, Ontario. 

i>o.ir *?r. Hrodle: 

Your Association was asked j.~ a result oi rur Tunc 23th neetiny 
to au^..dt a tijre docu.nor.t -rort concerning the difficulties 

involvi&cl in obt^inin*' reason In in^'ir,inrrf ao\, r n ■'. r v?ral 
groups have not been a&le to supply thslr 'rief.-;. 

The tilxilstrg cf trie invxromncnt taw asked ioz our report hs 
soon as possible. We would ,i,., preci *.te recmiviiYj your rub- 
mission at your earliest convenience as it will be important 
to our final report. 

Yours very truly. 



PWW/bm* Douglas w. VI 1 men. 



REFERENCE # 18 



August 13th, 1973, 



Mr. B. Rlahsxdsoa, 

Ontario Past Control Association, 

232 Sorsenan Street, 

Toronto 18, Ontario. 

oear Hr. Richardson: 

Y' jr association was asked as a result of our June 28th Tneetinc 
to submit a .mre documented ro;»rt concur:' inn the difficult- 
tieb involved in obtaining rwscnablc insurance coverayi . 
Juvtrrtl groapn !mv« riot ' - -, rule co suppl } t ■ -ir briefs. 

Tim Ministry of turn Emrironr.ier.l have asked for our rsport as 
socn as possible, r'e woul! -i t , rscixttt r^coivi.\y unv~ iul. - 
mission at your &arlit*st c*>i.v<*nlt.-ttco as it .-ill he itif>ortant 
to our final report. 



Yours very truly. 



am/bsw Douglas w, Wilson. 



Hnd Older 
TttUonbuif Municipal Airport 

uj.i. xwr»oa^" onm 

Ana Code S19 842-5926 
IUL 7. Tillionburg, Ontario 



REFERENCE #19 

Br&mh Gilic+i 
St. Thomas Municipal Airport 
Box SI 9, Si. Thomu, Ontario 
Aim Code 519 6S3 0820 



HICKS & LAWRENCE LTD. 



COMMERCIAL AIR SERVICES 



* NON-SCHEDULE CHARTER 

* INTERNATIONAL FLIGHTS 

* PRIVATE AND COMMERCIAL TRAINING 

* AC FILOT TRAINING 



AGRICULTURAL AND FORESTRY 
FLYING OUR SPECIALTY 



Sjlx.E.d ^Wing - <J\otaxu < vving - tSLngLc. Engine 
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Ministry of the Environment, 
5 tVi Floor, Fowat Block, 
Oueen's T ark, 
Toronto. Ont. M7A 1A2 



Fept. 5, 197: 

Received 

SEP 1 1973 

PESTICIDES *5*W§<§W 



T^ear Fir; 

In reply to your letter of Au^,. l^th 197S re submission of 
a documented report from our Association co"cernin£ insurance. 

Our difficulty Is in calling a meeting at this time of 
the year. All oDerators are in the field until mid September and 
there is no chance whatever of a general meeting be In*, attended by 
a satisfactory number of people. As soon as possible J will report 
to the Association re your letter and If we can assist by documentin c 
a reoort will do so promptly. I contacted the president of the 
Association and he personally expects to return to base between the 
15th and 20th of Tepteraber. 



Respectfully yours 




REFERENCE #20 



ONTARIO FEDERATION OF AGRICULTURE 387 bloor st. e. toronto M4W 1H9. tel. 967-6660 

August l?th, 1973 

RF 3 

Al ., ~ ~ ^ 3 

PESTICIDES ADVISORY 

Mr. Douglas W. Wilson committee 

Pesticides Advisory Committee 
Ministry of the Environment 
5th Floor, Mowat Block 
Queen's Park 
Toronto, Ontario 

Dear Mr. Wilson: 

In reply to your letter to Mr. Bruce Taylor of August 
13th, I wish to advise you that we have endeavoured to gather 
names of specific farmers whose insurance policies have the 
rider attached with regard to pesticides usage. 

To this date, we have only received a reply from one 
farmer, and this has been forwarded to you in a letter dated 
August 1st. 

If we do receive further information on this matter, 
we will forward it to you immediately. However, to this date, 
the contacts that we have asked to be made, have not been 
answered in any volume. 

Yours truly 




SJH:lnf ^TJ. HALE 

General Manager 



REFERENCE #21 

F.C.4S. BULLETINS Public Liability 

r. — rr-r^ — r~e^r- liability fok commercial risks r , 

tumnlty £ Suruty Section v-UJi t 

M.y, I9T1 

CONTAMINATION OR POLLUTION EXCLUSION 
Background 

Before 1966, Liability policies protected insureds against claims for bodily injury 
or property damage ''caused by accident." The word accider.t implies an event 
which is rather sudden in nature and insureds expressed concern that that language 
placed a shadow over coverage for claims stemming from the cumulative effect of 
what might otherwise be minor incidents. A drop of paint splashed on an adjoin- 
ing building is not apt to result in a claim for property damage. A drop of paint 
splashed on the same building each day for several months will likely result in a 
claim. More and more insureds began to request that their Liability policies be 
changed to cover claims brought on by an occurrence rather than an accident and 
insurers were generally willing to comply. Finally, in 1966, the language of most 
Liability policies was changed from "caused by accident" to "caused by an occur- 
rence." See Public Liability Occ-1 and following for a discussion of the latter. 

It is safe to say that insurers did not intend by this change to broaden 
Liability contracts to include claims against insureds for deliberate pollution 
damage. The definition of occurrence expressly does not include incidents 
whose results are either expected or intended by the insured. But, more to 
the point, insurers could not have anticipated the jeopardy in which their 
contracts would be placed on this score. The coincidence of tremendously 
heightened national concern over pollution, a new climate in the courts promis- 
ing success for claimants in pollution suits and the encouragement found in 
the new policy language that the occurrence provision of Liability contracts 
could be used to make the insurers bear the brunt of the problem created 
potential problems. 

New Legal Climate 

Society has always had its conservationists and ecologists, but their influence has 
not been pervasive. Even the courts of this country have not had a history of support 
for conservation minded citizens. Instead, they tended to weigh the accused polluter's 
contribution to the community by way of jobs and taxes against the harm caused 
by polluting side effects. More often than not, the good was found to outweigh the 
bad and conservationists were not often successful. 

Traditionally, pollution suits have been based on one of three legal theories; 
nuisance, trespass or negligence. The nuisance theory holds that it is a civil wrong 
for one party to disturb the right of another to the enjoyment of his property. 
Trespass forbids invasion of privacy. Negligence holds an individual responsible 
for his failure to act in a reasonably prudent manner. None of these theories has 
been used with significant success in pollution suits. 

But conservationists are espousing new theories : that the public has a 
property right in clean air and clean water and any citizen can bring action 
against a polluter of either; or that the federal government holds the country's 
air and water in trust and that citizens, as beneficiaries of the trust, can bring 

(Continual on *u-*t patfa.) 
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Uaor. IvTl 

a class action against polluters. Whether or not these theories will be adopted 
by the courts is a matter of speculation, but the climate in both the judicial 
and legislative branches of state and federal government is, to say the least, 
encouraging to conservationists. Witness the rise in the number of class 
action suits (where an individual or group is permitted to sue on behalf of 
all members of an affected "class," usually for a tremendous sum) and the 
anti-pollution activity in the state and federal legislatures. Almost all states 
now have such laws, compared with only 15 states with similar laws in 1963. 
Congress produced the Air Quality Act of 1967 and the Water Quality Im- 
provement Act of 1970, the latter placing absotate liability on the operators 
of any vessel for water pollution by oil. 

Faced with this rapidly changing climate, the Insurance Rating Board issued 
two endorsements in June, 1970, clarifying the Liability contract's position with 
regard to claims for pollution damage. 

Contamination or Pollution Exclusion 

The following endorsement is mandatary with all Genera! Liability policies — 
except for Personal and Professional Liability contracts and for risks whose opera- 
tion has to do with the oil industry. 

It is agreed that the insurance does not apply to bodily injury or property 
damage arising out of the discharge, dispersal, release or escape of smoke, 
vapors, soot, fumes, acids, alkalis, toxic chemicals, liquids or gases, waste ma- 
terials or other irritants, contaminants or pollutants into or upon land, the 
atmosphere or any watercourse or body of water; but this exclusion does not 
apply if such discharge, dispersal, release cr escape is sudden and accidental. 

(The endorsement for oil risks is the same — with one important exception. 
For these risks the exclusion applies "whether or not [the event] is sudden and 
accidental.") 

In one important respect, the exclusion simply reinforces the definition of 
occurrence. That is, the policy states that it will not cover claims where the 
damage was "expected or intended" by the insured and the exclusion states, 
in effect, that the policy will cover incidents which are sudden and accidental 

unexpected and not intended. Thus, if an explosion, for instance, should 

release toxic chemicals into the atmosphere, the exclusion does not apply 
since the event was clearly sudden and accidental. By the same token, if the 
agent causing the explosion were the product of another and the Products 
Liability of the supplier should become involved, the exclusion under that 
policy should not apply since the event was sudden and accidental from the 
standpoint of the supplier of the product. 

Of great concern to insureds is the possibility of claim from a seemingly inno- 
cent process which subsequently proves to be grounds for a pollution suit. For 
example, the dumping of mercury into streams has gone on for years. It was 
supposed to sink and do no harm. It has only recently been discovered that this 

(Continued on next ptg«.) 
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action results in the release of another, harmful form of the element. Thus, even 
though pollution damage was neither expected nor intended by the insured, there 
is also apparently no way of equating the continued dumping of mercury with 
"sudden and accidental." Coverage for an insured in such a case is in doubt. 

There is also the possibility of pollution claims stemming from incidents which 
have not heretofore been seen as polluting. Road contractors can hardly function 
without creating a great amount of dust. If someone should decide that the con- 
tractor has thus polluted the atmosphere in a particular case and bring suit, the 
contractor seems to be without coverage. 

Buy-Back Endorsement? 

Producers have wondered if insurers will devise a means for their clients to 
purchase some form of Pollution Liability — perhaps a w buy-back" arrangement 
on existing policies. Such a development should probably not be expected for the 
near future. First, as already discussed, legal theories revolving around the prob- 
lem are in a state of flux. The spirit of the times seems to be "stop the polluters" 
by almost any means — a dangerous time for any insurer to accept the transfer of 
such a risk. Rating an exposure of such unknown dimensions presents another 
problem. It would no doubt be necessary to distinguish between firms which emit 
supposedly "harmless" agents and those which control harmful ones, the relative 
effectiveness of the controls would have to be judged, the insureds position as a 
"target" risk would have to be ascertained (in an anti-war atmosphere, a munitions 
manufacturer is more apt to be singled out for a pollution suit than is the maker 
of baby carriages), chances of the insured being lumped in a suit with all similar 
concerns in his area because some of them are contributing to pollution would have 
to be judged. These, of course, arc only a few of the problems, but probably reason 
enough for there to be few hopes for Pollution Liability to be on the market any- 
time soon. 



Reference it 22 



September 27, 1973. 



Mr. Milton CausLy 
Messrs. Cadsby & Gans 
Barristers 
111 Bond St. 
TOHONK), Ontario 

Dear Milton: 

The enclosed endorsement is now becoming widespread on farm 
liability insurance policies. I an attempting to ascertain exactly 
vaiat position it puts a farmer in vjho sprays liis crops with an in- 
secticide or herbicide, etc. or a commercial spray appli c ato r spray- 
ing roadsides for weeds or private property, etc. 

Our regulations require a conmercial spray applicator to 
be insured against liability. A fanner normally has liability insurance 
and expects his whole farm operation is covered. 

At a recent meeting with the Insurance Bureau of Canada 
and others the feeling was expressed that the statement underlined 
on Exclusion form i 1 and 2 does not exclude an applicator of a 
pesticide who purposely releases a pesticide (which is c l a s sif ied as 
an invironmental pollutant to varying degrees) into the atmosphere, 
jjamage to a third party could be entirely accidental (sudden gust 
of wind takes spray to neighbours) ; however, the emission is on pur- 
pose. 

In ©tier words, we are worried that any policy having either 
of tl»e two Endorsements would not cover pesticide use by a farmer 
or contnercial applicator. We would value your opinion in writing 
to include in a report to our Minister . 

Yours very sincerely 



HSLigs Keith G. Laver 
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